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Proposals to introduce a 
Community Right to Challenge: 
Your chance to feed into the Consultation
March 2011 


Action for Market Towns will be submitting a response to CLG’s consultation on the Right to Challenge and would be interested in hearing your views to input into this.

The deadline for submissions is 5pm on Tuesday 3 May 2011.  If you would like to contribute to AMT’s response please contact us in advance of this date at:
Alison.Eardley@towns.org.uk or phone 07876 598 957  

If you would like to respond directly to the consultation, you can find the response form on the CLG site at: http://www.communities.gov.uk/publications/localgovernment/righttochallengeconsultation where you can either complete the form online or as a word document to be emailed to: crtchallenge@communities.gsi.gov.uk
CLG are running a number of consultation events including:

· 31 March, Birmingham (10am - 4pm) 

· 13 April, London (10am - 4pm)

If you would like to attend these events, please contact the CLG Team direct at crtchallenge@communities.gsi.gov.uk
Introduction

The Government believes that some local public services are not being run as efficiently or effectively as they could be and this is affecting public confidence.  The most recent available figures show that only 44 per cent of people feel that local public services act on the concerns of local residents and only 33 per cent feel that their council provides value for money in the provision of services (Place Survey: England – Headline Results 2008 and Place Survey: England – Further results 2008).

 In addition, voluntary and community sector bodies face challenges when competing for public sector contracts - borne out by the fact that only 2 per cent of spend on public services goes to voluntary and community sector bodies (Public Services and the Third Sector: Rhetoric and Reality p. 19).

The Government consider public service reform as essential to address this problem as part of creating the Big Society - specifically opening up local public services to different providers to bring improvements in the innovation and responsiveness of public services. 

The Decentralisation and Localism Bill (the Bill) published in December 2010 includes new powers to enable communities to help them get involved in local service delivery including the Community Right to Challenge.  The intention of this Right is to give community groups the ability to challenge the way a local authority service is run and bid to take it over themselves.  
Communities and Local Government are currently consulting on proposals for Right to Challenge in terms of how they will work in practice.  The outcome of this consultation will form the basis of Regulations which will accompany the Bill and determine what communities will need to do to use the Rights.  
What is the Community Right to Challenge?

The Right to Challenge gives voluntary and community sector bodies (including charities, social enterprises, mutuals and co-ops) parish councils and local authority employees delivering the service, new powers to challenge and take over a local service. 

Typical services might include running children's centres, social care services and even improving local transport links. 

The aim is to give more power to local people and enable them to play a bigger role in designing and delivering local services as well as improving service delivery generally.
The Bill will allow a community to put forward an Expression of Interest to the local authority which ‘challenges’ the way in which a service is currently run, setting out how they (the community group) could run it better.  Under the new law, councils must respond to this challenge and consider the positive impact the proposal could have on the community. 

If the Expression of Interest is turned down the council must publish the reasons for this. 
If the Expression of Interest is accepted, a procurement exercise is triggered which means that the local authority will accept tenders and bids for the future running of the service.  Note that whilst a group may submit a Expression of Interest, there is no guarantee that their bid during the procurement stage will be successful; hence the organisation that ends up running the service may not be the one who originally made the challenge.
How to feed into the consultation

Action for Market Towns will be submitting a response to the formal consultation and we welcome your views on the following questions (there is an opportunity under point 9 below to make more general comments):
1. Which services should not be able to be Challenged?
Currently the Bill restricts the Right to Challenge to services provided by a ‘relevant authority’ – for example County Councils and District Councils.  It relates to both services that the local authority delivers itself, and to services delivered on its behalf, including by a private company or voluntary sector.

It does not include services provided by other public bodies, such as the NHS.   
Things to consider:

Services run by a District or County Council may cover a wider geographic area than simply one town.  Is it right that a community or group of individuals should mount a challenge against a service which affects others who may be content with it?  Can a service covering a larger geographic area be divided so that part of it is procured and if so would this be cost effective for all taxpayers in that area?  
As there are currently no plans for each case to be subject to community wide approval, a challenge could lead to, for example, a private company taking over that service, as opposed to the community who first challenged.  Is this acceptable?
What about services provided by local authorities but to national standards, such as education, welfare and social services and so forth?

If a service is successfully challenged, and a new operator is put in place, who is accountable for that service?  Are there some services that you feel are so important that you would not want them to change hands?

Q. 1a – Are there any specific services that should be exempt from the Right to Challenge, and if so why?

Q. 1b – Are there any general principles that should apply in considering which services should be exempt?

2. Should the Right to Challenge be extended to other service providers? 
Government is considering whether the Right to Challenge should be extended to apply to Fire and Rescue Authorities and any other bodies carrying out a function of a public nature.
Debate around this issue has led some to think that the Community Right to Challenge is in fact a backdoor to privatisation, where services which are currently publicly accountable might well end up being run by private businesses (albeit the challenge has stemmed from the community).  It may not be guaranteed that the Right to Challenge will improve public services, but it could take away accountability.

Should key services like Fire and Rescue, and health for example, be subject to this possibility?  What do you think?
Q. 2a – Do you think that the Right to Challenge should be extended to cover Fire and Rescue?  Please give your reasons?

Q. 2b – Should the Right to Challenge be extended to apply to other bodies carrying out a function of a public nature and if so which ones?
3. Should there be set periods for when Expressions of Interest can be submitted?
In order to limit the burden on local authorities, the Bill states that local authorities will be able to specify periods during which Expression of Interests (to mount a challenge) may be submitted.  In addition Regulations could also set out a minimum time period for when Expression of Interests could be submitted – for example a six week period during which groups could forward their challenge. 
In addition, there will be a minimum time period between an expression of interest being accepted and a procurement exercise starting to enable local authority employees to consider whether they wish to bid if they are not the challengers, and put themselves in a better position to do so successfully. This would also enable voluntary and community bodies and parish council’s time to prepare for a procurement exercise. 

Things to consider:

It appears practical that a minimum time is set but that it must be long enough to allow communities the time to a) be aware that they can submit an Expression of Interest, and b) have sufficient time to prepare this.  But how will communities prepare an Expression of Interest?   Will private companies, for example, spring up to provide a ‘service’ to do this and would that be in the best interest of communities?
Should there be an opportunity for communities to vote on the outcome of a challenge as many residents may be opposed to a change that actually may have been put forward by a minority?
Q. 3a - Should regulations specify a minimum period during which relevant authorities must consider an Expression of Interest?  If so, how long should that period be?

4. Information to be included in an Expression of Interest?
The information included in the Expression of Interest needs to be sufficient to allow the local authority to be able to make a decision on whether to accept it or not.  Information is expected to include: 

· how the relevant body is proposing to deliver the service differently

· the outcome to be achieved by the relevant body’s provision or involvement in provision of the relevant service(s). In particular this would include the ‘social value’ of a proposal – whether it promoted or improved the social, economic or environmental well-being of the relevant authority’s area including that of individual service users. It could also include the relevant body’s case that it would be able to deliver good value for money. 

· the relevant body’s financial situation. 

· The rationale that they are capable of providing or being involved in providing the relevant service(s), or are taking steps to ensure they will be in such a position ahead of the procurement exercise.

Things to consider:

The information required needs to be robust and complete, but in order to do this, issues of capacity may be raised for certain groups wishing to take advantage of the process.  There needs to be sufficient support and advice to groups wishing to take advantage of the Right to Challenge.  This includes an understanding of the process and the fact that even if they make a challenge, this does not mean that they will in fact take over the service.
Q. 4a – Do you agree with the proposed information to be included in Expressions of Interest? Is there any further information that should be required?
5. Period for a relevant authority to reach a decision on an Expression of Interest

Once the local authority has received the Expression of Interest, they have to decide whether or not to accept it (or indeed go back to get it modified).  AMT believes that for community organisations it would be useful to set at least a maximum period on reaching a decision, so that the group who have submitted it have a schedule to work to.
Q. 5a – Should regulations specify a minimum period during which a relevant authority must reach a decision on an Expression of Interest?  What should it be?  Should there also be a maximum period, and if so what?

6. Modifying/ Rejecting an Expression of Interest 
Once an Expression of Interest has been submitted, the authority can either accept it, or reject it.  However they also have the ability to ask for it to be modified.

There are a number of instances of why an Expression of Interest might be rejected including:

· The relevant body is not capable of providing or being involved in providing the relevant service. 

· The relevant body is not otherwise a suitable person or body to provide or be involved in providing the relevant service. 

· The relevant service is already the subject of a procurement exercise relating to the provision of the relevant service (or of negotiations for a grant agreement). 

· Acceptance of the Expression of Interest could mean the authority would not comply with the duty in section 3(1) of the Local Government Act 1999 (best value authorities: general duty) or accepting the Expression of Interest would mean that the service would deliver poorer value for money. 

· Another Expression of Interest has been accepted. For example, if three Expressions of Interest are submitted for the same service then the authority would be able to accept the one that offered the best service and reject the other two.

Things to consider:

Many believe that the local authority should ideally go back to the community organisation to modify rather than outright rejecting without dialogue.  The criteria against which Expressions of Interest are examined will need to be rigorous, but should not exclude community groups from submitting.  There should be support available to groups wishing to submit an Expression of Interest, especially in areas where capacity is an issue.
Should the local authority conduct a town poll or other sort of referendum before any service is transferred?

How should transferred services be paid for, and by whom?
Q. 6a – Do you agree with the list of reasons why an Expression of Interest might be rejected?  
7. Period between accepting an Expression of Interest and initiating an exercise for the provision of a contract for that service
Whilst in many cases the organisation will be in a position to compete in a procurement exercise at the time they submit an Expression of Interest, others will need to take steps to be in such a position, in particular small or newly formed voluntary and community organisations.  

This may, for example, include accessing support, raising finance, or gaining appropriate accreditation.  
Things to consider:

In terms of enabling communities the time to prepare for the procurement stage, some argue that at least a minimum time period should be adopted.  What might this minimum timescale might be?  How would a price be set for a service, and by whom?
Q. 7a – Should a minimum period be specified and if so what should it be?

Q. 7b – Should a maximum period be specified and if so what should it be?

8. Support and Guidance

Clearly some groups will be in a much better position than others to take advantage of the Right to Challenge.  We would be interested to know what kind of support you might require to assist you in the process – and who might be best placed to provide this support.
Q. 8a – What support would be most helpful?

Q. 8b – Are there any issues that DCLG should provide guidance on?

9. Is there anything else you’d like to raise?
The thinking behind the Community Right to Challenge highlights again the Government’s desire to give communities greater powers over how their services are run, and the quality of those services.  It is important, however, that a seemingly positive and helpful national policy does not in fact have unintended consequences for the very people it aims to assist.
There are some who would view the Right to Challenge as simply a Conservative ploy to enable privatisation.  Is it fair to allow private businesses to run head-to-head against communities in running services.  Who would be accountable for those services, if they are no longer council run?  How would those  new services be paid for?

Others see the Right to Challenge as an opportunity for local people to call to account their councils, and have the power to force change where service provision is poor or limited.

What do you think?  Are you in favour of this proposal, or opposed to it?  Or do you not have an opinion either way?

Useful Links:

Proposals to introduce a Community Right to Challenge: Consultation paper
http://www.communities.gov.uk/documents/localgovernment/pdf/1835810.pdf
4

