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Proposals to introduce a Community Right to Buy –

Assets of community value:
Consultation paper
March 2011

Action for Market Towns will be submitting a response to CLG’s consultation on the Right to Buy (assets of community value) and would be interested in hearing your views to input into this.

The deadline for submissions is 5pm on Tuesday 3 May 2011.  If you would like to contribute to AMT’s response please contact us in advance of this date at:
Alison.Eardley@towns.org.uk or phone 07876 598 957  

If you would like to respond directly to the consultation, you can find the response form on the CLG site at: http://www.communities.gov.uk/publications/localgovernment/righttochallengeconsultation where you can either complete the form online or as a word document to be emailed to: crtchallenge@communities.gsi.gov.uk
CLG are running a number of consultation events including:

· 31 March, Birmingham (10am - 4pm) 

· 13 April, London (10am - 4pm)

If you would like to attend these events, please contact the CLG Team direct at crtchallenge@communities.gsi.gov.uk
Introduction

People value their local facilities; however in many local areas these have been closing down, leaving towns and villages without vital amenities such as local shops, pubs, libraries and leisure centres. 
Sometimes, community groups themselves are moved to take over these facilities and either run them as they were or transform them into new uses.  Often however they find that they lack the time and resources to prepare to buy them and cannot compete against other bidders, often losing amenities and access to local assets permanently. 
The government’s Right to Buy intervention aims to help communities by giving them the time to bid to buy and manage these assets.  This, the Government says, will enhance the sustainability and local independence of those communities, as they are able to use more viable business models unavailable to private or public sector owners or operators.  
What is the Community Right to Buy?

What can communities do already?

Currently, under the Local Government Act 1972 (General Disposal Consent 2003), local authorities and certain other public bodies can transfer assets to community ownership at less than market value (up to an under-value of £2m) to further local social, economic and environmental wellbeing, without seeking the Secretary of State’s consent.

This power has been increasingly used by local authorities in recent years in developing and implementing community asset transfer strategies and there are many successful examples of this.
However, there are constraints within the current system for example:

· The use of the General Disposal Consent 2003 is entirely at the discretion of the local authority and confers no rights on a community organisation in itself.  
· The process of asset transfer can be time consuming. 
· Communities can lack support and advice for example in preparing robust business plans
·  Many assets that could be bought by the community are lost because they are either privately owned or owned by other public bodies, and communities do not know they are being sold or do not have enough time to prepare a strong bid.
Time is a critical factor for community organisations looking to put together a credible bid. They do not have access to funds as readily as other types of organisations and will need time to put together a business case and raise funds.
What will the Right to Buy mean?
The Community Right to Buy policy is intended to level the playing field by strengthening the opportunities for local groups who want to have a greater say about what happens to public or private assets of importance to their local community which may come up for sale. 
It builds on continuing local authority asset transfer activity, by extending the scope to private as well as public assets, and giving communities the initiative to identify assets of community value and the time to prepare to bid for them on the open market.

It will give communities:

· A legal right to nominate as an “Asset of Community Value” any vital assets – either publicly or privately owned - in their area such as community centres, village shops or open spaces they want to keep or transform.   
· A “window of opportunity” to prepare a business case and seek funding to compete on the open market to buy and manage that local asset if any assets they have listed come up for sale.
· The right to be notified if any asset on the list is being put up for sale (although the nominating group has no obligation to buy it)
It is hoped that the policy will help to keep vital local facilities open, transforming their use, generating income and increasing the self sufficiency of the neighbourhood for the long term benefit of their community. 

How to feed into the consultation
Action for Market Towns will be submitting a response to the consultation.  The consultation has a large number of questions about the detail of the Community Right to Buy policy and we have selected those that we feel are most pertinent here.  We welcome your input to our final response.
1. Defining an “Asset of Community Value”

To provide guidance on what is an asset of community value, the government is proposing that a standard list of excluded assets is produced but that it is then down to the local authority to decide what goes on the list, based on a broad definition of local community benefit.

Things to consider:

Small towns are diverse and therefore giving discretion to the local level on defining the exact list might be seen as preferable to a fully prescribed list at the national level.  The list of factors provided in the consultation paper (Appendix A) is a useful guide to what this might mean.
Having evidence of ‘strength of community feeling’ is a key consideration and that there should be some way of ensuring that this is measured and taken into account.  Where a Community Led Plan/ Neighbourhood Plan is in place or being undertaken, this could usefully form part of the evidence collection for that process.  A key issue is how to ensure that vociferous but minority groups are not allowed to hijack assets against the interests or wishes of the community in which they are embedded.
Excluded assets currently include buildings or pieces of land that have not been used for something of community value.  Do you agree with this?  Residential property is also excluded, except where accommodation is integral to the asset, such as a shop or pub.  In these cases, what might the be the position of any tenants in that accommodation?  Other items to exclude might practically include land and property set aside for, or related to, defence and national security (such as exercise ranges). 
In terms of strengthening the Right to Buy, there may be provisions that a community can make within a proposed Neighbourhood Development Order that give protection over assets that might otherwise foe example be demolished.
Key questions
1a – Do you agree with the list of factors (Appendix A) to consider when deciding what a local asset is?

1b - Buildings or land that have potential use as a community asset, but have not previously been used for this purpose are excluded?  Do you agree with this?  Can you think of any examples where a piece of land or building could have value?

1c – Should all residential property be excluded from the list (except in cases where the accommodation is integral to the working of the asset, eg a pub or shop)?

1d – Are there any other types of land/ buildings that should be excluded as being listed as assets of community value?

2. How Assets are nominated and listed 

Communities will be able to nominate suggested pieces of land and buildings to go on the list so long as they have a ‘local connection’.  A local connection might be defined as:
· whether the local authority area is explicitly included in the organisation’s purposes or area of benefit
· whether the group or individual is based within the local authority area or within a specified proximity of the nominated asset, or in the case of a group, has a local branch based in the local authority area
· whether the organisation has a certain number of members who live in the local authority area or within a specified proximity of the nominated asset.
Things to consider:

It is important that a community has the opportunity to input into the formation of the list, but how is a ‘community’ to be defined, and at what level can a community exists – for example is it a street, a town, a parish or a district? 

 The process of nominating assets might be effectively achieved through the evidence prepared as part of a Community Led/ Neighbourhood Plan, and ultimately a Neighbourhood Development Order, where this exists.  However, these are discretionary plans, so what might the process be in other areas?

What kind of cost implication might there be on the council preparing this list, and the knock-on effect to the taxpayer?
Q. 2a – How else might you define ‘local connection’?
Q. 2b – Are there other processes by which an asset of community value should be listed?

3. Procedure for listing assets

Once a request for a piece of land/ building to be added to the list has been made, the local authority is required to consider if it should be included.  If the nomination meets the requirements, it will be listed.  If a nomination is unsuccessful, the local authority has to give reasons for this to the person/ people who suggested it.
Things to consider:

There is no appeal process available to communities if a nomination is unsuccessful.  In this case, the proposed asset would be not eligible to be proposed again until 18 months had passed.  For some services (shops and pubs) this may well lead to their loss in the long-run.

Should there be an appeal process for rejected assets with a local consultation and/or referendum to determine the final decision?  What kinds of cost implication might this have?

Q. 3a – Should the local authority be required to follow and other procedures when deciding whether to list an asset?

4. Notification about inclusion and removal of listed assets

The Bill currently states that if an asset is being added to or removed from the list, that the following should be notified as a matter of course:

a) the owner(s) of the land

b) the occupier of the land (if the occupier is not also the owner)

c) the nominator where the land was listed in response to a community

nomination

Things to consider:

From a community perspective, you may consider that the wider community might also be alerted to this, particularly in the case of removal from the list, in case for example, the original nominator is no longer living in the area.  

From an owner perspective, what sort of appeal procedures might be available to them?

An asset can only stay on the list for a period of 5 years, after which it must be removed.  It will also be removed is a ‘relevant disposal’ (ie. It has been sold and the community either bought it, or had the chance to the buy it).  The asset can be nominated again however for listing, if a community group wish to do so, or if the local authority feels it meets the relevant criteria themselves.

A local authority can themselves currently remove an asset from the list is it is no longer considered of community value – but who should take this decision?  Should there be a process for a community to seek removal of an asset from the list, perhaps along the same lines as that for adding an asset to the list?
Q. 4a – Is there anyone else that should be informed of inclusion or removal of a community asset from the list?

Q. 4b – Should a local authority be able to remove an asset from the list if it is no longer considered to be of community value?

5. Length of windows of opportunity and protected period

There are three periods relevant to the Right to Buy Process:
· Interim window of opportunity – A six week period from the time an asset goes up for sale (and the local authority is informed of this) during which a community group has the opportunity to state that it wishes to treated as a potential bidder.  This would open up the full window of opportunity.  It is proposed that this should be 6 weeks.
· Full window of opportunity – A period of reasonable time to enable community groups to put a viable bid together in order to compete on a level playing field with other interested parties at the end of the window.  It is proposed that this should be either be a) 3 months or b) 6 months. (calculated from the moment the asset goes up for sale).
· Protected period – A period calculated from when the asset owner lets the local authority know of the intention to sell, but which comes into effect at the end of the full window of opportunity.  The aim is to allow the seller to sell without further delay if a community group is unable to buy within the full window. It is proposed that this should be 18 months.
At the end of the Full window of opportunity, an asset owner can sell to whoever they choose, but they can sell to a community group at any time during the full window of opportunity.
Eligible “community groups” are defined as:
· the local parish council; or
· a group with a local connection which satisfies two or more of the following requirements:
· that they are incorporated
· that they have charitable status
· that they have an asset lock in another legal form45
· that they include in their constitution that they are non–profit-distributing
Things to consider:

There is no obligation for the asset owner to speak to an interested community group at any point at all during the windows of opportunity – do you think there should be an obligation?  Might it help a community group to mount a bid?  What happens if an owner is not contactable?  Does this matter?
The six week interim window begins once an owner notifies the local authority of its intent to sell.  How long will it take the local authority to notify the community of this and what is the procedure for this?
The Bill states that a community group (if not already) would need to be of charity/ incorporated status within the six week interim window of opportunity in order to be eligible to express an interest.  Is this practical?  Or does the interim window need to be longer than six weeks?

There is also a requirement that the group must be non-profit distributing?  How might this impact on eg. community-owned pubs dividend?

The full window of opportunity is proposed to be either 3 months or 6 months, although this starts from the moment the local authority is notified of sale, so in fact, it works out to an additional 6 weeks or 20 weeks for a community group to finalise their bid.
Q. 5a – Do you agree with the proposed length of the interim period (6 weeks)?

Q. 5b – Are there any other kinds of groups that should be allowed to make a request to be treated as a potential buyer during the interim window of opportunity period, thereby triggering the full period?

Q. 5c – Do you prefer option (a) 3 months ; or option (b) 6 months; or option (c) other?

Q. 5d – Do you agree with the proposed length of the protected period (18 months)?

6. Permitted sales within the full window of opportunity

The Bill proposes that an asset could be sold before the end of the full window of opportunity, but only to a parish council or eligible community group.
Things to consider:

Again in terms of the definition of eligible ‘community groups’ the question of non-profit distributing might be a key consideration.
Q. 6a – Are there other circumstances (in addition to those in Appendix B) under which sales should be permitted within the window of opportunity?

Q. 6b - Do you agree with the list of groups in para 11.7 (Appendix B) that could be eligible to purchase an asset during the window of opportunity?
7. Support and Guidance

Clearly some groups will be in a much better position than others to take advantage of the Right to Challenge.  We would be interested to know what kind of support you might require to assist you in the process – and who might be best placed to provide this support.
Q. 7a – What support would be most helpful?
8. Is there anything else you’d like to raise?
Other points you may wish to consider include:

· The relationship of nominations to existing and proposed planning processes.
· The degree to which a community may have the competences and capabilities required to run such community assets.  Is there an option for communities to let contracts for the operational management of the asset, whilst retaining the strategic role?
What do you think of the Right To Buy policy overall?  Are you in favour of this proposal, or opposed to it?  Or do you not have an opinion either way?

Useful Links: 
Proposals to introduce a Community Right to Buy – Assets of Community Value: Consultation paper
http://www.communities.gov.uk/publications/localgovernment/righttobuyconsultation
Appendix A

Excerpt from Proposals to introduce a Community Right to Buy – Assets of Community Value: Consultation paper (p. 32, para 3.7 – 3.8)
http://www.communities.gov.uk/documents/localgovernment/pdf/1835775.pdf 
Criteria for deciding what is an asset of community value 
3.7
 When considering whether a nominated building or piece of land constitutes an asset of community value, a local authority could consider whether the nominated land or building ‘furthers the social, economic, or environmental wellbeing or interests of the local community’.
3.8
In addition, the local authority could consider the following factors, in addition to any others they think appropriate, to help them decide whether a nominated land or building is an asset of community value:
• The ownership of the land; for instance, local authorities may wish to consider whether land constitutes an asset of community value because it is publicly owned (for example, by the local authority or a government department). 

• The occupier of the land (where this is not the same as the owner), for example, if there were a key statutory service, such as the Police, occupying a building as a leaseholder.
• The current or former use of the land (i.e. if a building is currently unused but has recently been used as an asset of community value) as this will be an important factor for local authorities in considering whether a piece of land or a building is an asset of community value.
• Evidence of the strength of community feeling supporting the asset being maintained for community use.
• The price, or value, of the land, which could perhaps allow the local authority to refuse a nomination on the grounds that it was beyond the realistic reach of a community organisation.
• Statutory provisions that relate to the land, which would allow for specific reference to be included for land that is subject to restrictions on its sale, e.g. there are statutory provisions governing the sale of trust ports and statutory allotments. 

Appendix B

Excerpt from Proposals to introduce a Community Right to Buy – Assets of Community Value: Consultation paper (p. 56-57, para 11.6-11.7)

http://www.communities.gov.uk/documents/localgovernment/pdf/1835775.pdf 
Permitted sales within the window of opportunity
11.6
 Under the requirements of the scheme, the owner of a listed asset may not enter into a binding agreement to sell the asset until the relevant window of opportunity period has ended. However, the regulations may specify some circumstances in which it is possible to dispose of an asset within the window of opportunity. We propose that the regulations should permit sales to community interest groups within the window of opportunity, in order to maximise the benefit of the scheme to community groups – giving a right to make the first offer.
11.7
 It is envisaged that any owner may sell their asset within the window of

opportunity to: 

a) The local parish council

b) Or a community interest group that meets the criterion of having a local connection and that satisfies two or more of the following requirements: 

• that they are incorporated

• that they have charitable status

• that they have an asset lock in another legal form49

• that they include in their constitution that they are non–profit-distributing.
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